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including bacteria, in any of the prod-
ucts produced from donated food. 

(13) The processor shall be liable for 
payment for all uncommitted food in-
ventory remaining at agreement termi-
nation. 

(i) When agreements are terminated 
at the request of the processor or at 
FNS’ request because there has been 
noncompliance on the part of the proc-
essor with the terms and conditions of 
the agreement, or if any right of FNS 
is threatened or jeopardized by the 
processor, the processor shall pay FNS 
an amount equal to the CCC unre-
stricted sales price, the cost CCC of re-
placement on the date the agreement is 
terminated, or the agreement value of 
donated commodities, whichever is 
highest, for the inventory, plus any ex-
penses incurred by FNS. 

(ii) When the agreements are termi-
nated at FNS’ request where there has 
been no fault or negligence on the part 
of the processor, the processor shall 
pay FNS an amount equal to the CCC 
unrestricted sales price, the cost to 
CCC of replacement on the date the 
agreement is terminated, or the agree-
ment value of the donated commod-
ities, whichever is highest, for the in-
ventory, unless FNS and the processor 
mutually agree on another value. 

(14) The processor shall not assign 
the processing contract or delegate any 
aspect of processing under a sub-
contract or other arrangement without 
the written consent of FNS. The sub-
contractor shall be required to become 
a party to the processing contract and 
conform to all conditions contained in 
that contract. 

(15) The processor shall comply fully 
with the provisions of the NCP agree-
ment and all Federal regulations and 
instructions relevant to the NCP Pro-
gram. 

(16) The processor shall label end 
products in accordance with § 250.15(j) 
and, when end products contain vege-
table protein products, in accordance 
with 7 CFR part 210, 225, or 226 appen-
dix A. 

(17) The processor shall return to 
FNS any funds received from the sale 
of donated food containers and the 
market value or the price received 
from the sale of any by-products of do-

nated food or commercial food which 
has been substituted for donated food. 

(18) For any year in which a proc-
essor receives more than $250,000 in do-
nated food, the processor shall obtain 
an independent audit conducted by a 
Certified Public Accountant (CPA) for 
that year. Processors receiving $75,000 
to $250,000 in donated food each year 
shall obtain an independent audit con-
ducted by a CPA every two years and 
those receiving less than $75,000 in do-
nated food each year shall obtain an 
independent audit conducted by a CPA 
every three years. Processors in the 
three year audit cycle shall move into 
the two year audit cycle when the 
value of donated food received reaches 
$75,000. If the Department determines 
that the audit is not acceptable or that 
the audit has disclosed serious defi-
ciencies, the processor shall be subject 
to additional audits by OIG at the re-
quest of FNS. 

(i) Audits shall be conducted in ac-
cordance with the auditing provisions 
set forth under the Standards for Audit 
of Government Organizations, Programs, 
Activities and Functions, and the FNS 
Audit Guide for Multi-State Proc-
essors. 

(ii) The costs of the audits shall be 
borne by the processor. 

(iii) Audit findings shall be sub-
mitted by the processors to FNS. 

(iv) Noncompliance with the audit re-
quirement contained in this part will 
render the processor ineligible to enter 
into another processing contract until 
the required audit has been conducted 
and deficiencies corrected. 

[51 FR 23518, June 30, 1986, as amended at 52 
FR 16369, May 5, 1987; 52 FR 24978, July 2, 
1987; 53 FR 16379, May 9, 1988; 53 FR 34014, 
Sept. 2, 1988; 59 FR 62986, Dec. 7, 1994] 

§ 252.5 Recipient agency responsibil-
ities. 

(a) Registration. Recipient agencies 
that have approved agreements with 
State distributing agencies to receive 
donated food may register with FNS on 
an FNS approved form to participate in 
the NCP Program. Upon request, FNS 
will provide recipient agencies with 
registration forms. Recipient agencies 
shall notify FNS when they are no 
longer eligible to receive donated food 
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under an agreement. Failure to notify 
FNS shall result in claim action. 

(b) Recipient agency records. Each re-
cipient agency shall maintain accurate 
and complete records with respect to 
the receipt, disposal, and inventory of 
donated food, including products proc-
essed from donated food, and with re-
spect to any funds which arise from the 
operation of the distribution program. 

(c) Refunds. A recipient agency pur-
chasing end products under the NCP 
Program from a processor utilizing a 
refund system shall submit a refund 
application supplied by the processor 
to the processor within 30 days of re-
ceipt of the end products, except that 
recipient agencies may submit refund 
applications to a single processor on a 
Federal fiscal quarterly basis if the 
total anticipated refund due for all pur-
chases of end product from that proc-
essor during the quarter is 25 dollars or 
less. Recipient agencies must insure 
that any funds received as a result of 
refund payments be designated for use 
by the food service department. 

(d) Verification. If requested by FNS, 
each recipient agency shall cooperate 
in the verification of end product sales 
reported by processors under the NCP 
Program. The recipient agency may be 
requested to verify actual purchases of 
end products as substantiated by the 
recipient agency’s invoices and may 
also be requested to verify that the in-
voice correctly identifies the discount 
included or refund due for the value of 
the donated ingredient contained in 
the end product. 

[51 FR 23518, June 30, 1986, as amended at 59 
FR 62987, Dec. 7, 1994] 

§ 252.6 Miscellaneous provisions. 
(a) Improper distribution or loss of or 

damage to donated food. If a processor 
improperly distributes or uses any do-
nated food, or causes loss of or damage 
to a donated food through its failure to 
provide proper storage, care, or han-
dling, FNS shall require the processor 
to pay to the Department the value of 
the donated food as determined by the 
Department. 

(b) Disposition of damaged or out-of- 
condition food. Donated food which is 
found to be damaged or out-of-condi-
tion and is declared unfit for human 
consumption by Federal, State, or 

local health officials, or by any other 
inspection services or persons deemed 
competent by the Department, shall be 
disposed of in accordance with instruc-
tions of the Department. This instruc-
tion shall direct that unfit donated 
food be sold in a manner prescribed by 
the Department with the net proceeds 
thereof remitted to the Department. 
Upon a finding by the Department that 
donated food is unfit for human con-
sumption at the time of delivery to a 
recipient agency and when the Depart-
ment or appropriate health officials re-
quire that such donated food be de-
stroyed, the processor shall pay for any 
expenses incurred in connection with 
such donated food as determined by the 
Department. The Department may, in 
any event, repossess damaged or out- 
of-condition donated food. 

(c) FNS sales verification. FNS may 
conduct a verification of processor re-
ported sales utilizing a statistically 
valid sampling technique. If, as a result 
of this verification, FNS determines 
that the value of the donated food has 
not been passed on to recipient agen-
cies or if end products have been im-
properly distributed, FNS may assert a 
claim against the processor. This claim 
may include a projection of the 
verification sample to the total NCP 
sales reported by the processor. 

(d) Sanctions. Any processor or recipi-
ent agency which has failed to comply 
with the provisions of this part or any 
instructions or procedures issued in 
connection herewith, or any agree-
ments entered into pursuant hereto, 
may, at the discretion of the Depart-
ment, be disqualified from further par-
ticipation in the NCP Program. Rein-
statement may be made at the option 
of the Department. Disqualification 
shall not prevent the Department from 
taking other action through other 
available means when considered nec-
essary, including prosecution under ap-
plicable Federal statutes. 

(e) Embezzlement, misuse, theft, or ob-
tainment by fraud of commodities and 
commodity related funds, assets, or prop-
erty in child nutrition programs. Whoever 
embezzles, willfully misapplies, steals, 
or obtains by fraud commodities do-
nated for use in the NCP Program, or 
any funds, assets, or property deriving 
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